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In the Matter of the Appeal of )

CHARLES P. VARN )

For Appel |l ant: Charles P. Varn, in pro. per.

For Respondent: Bruce W Wal ker
Chi ef Counsel

Kwan K. Wang
Counsel

OPI1 NI ON

This appeal is nade pursuant to section 18594
of the Revenue and Taxation Code from the action O the
Franchi se Tax Board on the protest of Charles P. Varn
agai nst a proposed assessnent of additional personal

income tax in the amount of $1,393.20 for the year 1971.
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The question presented for decision is whether
appellant was a resident of California from June 8, 1971
t hrough Decenber 31, 1971.

Appellant IS a nerchant seanan. During the
period in question he was enployed as chief engineer on
a vessel owned and operated by Victory Carriers, Inc., a
New York corporation. H's ship operated between ports
in the Persian Gulf and the Far East and did not canat
California ports.

Appel lant was fornerly a resident of Florida.
He was married in California on June 8, 1971. Hs wfe,
Peggy, had noved fromFlorida to California in 1969 and
had purchased a hone here in her nane for herself and
her three children by a prior narriage. Appellant also
has two children by a former marriage who reside. with
their nmother in Florida.

In 1971 appellant was entitled to sixteen days
of vacation for every nonth of shipboard duty. Subsequent
to his marriage on June 8, 1971, he spent nost of his
avail abl e vacation tinme here in California with his wfe.
Since his ship did not call at California ports, he was
obliged to fly into and out of California on these
occasi ons. In the last six and one-half nonths of 1971
he alleges that he also made several brief trips to
Florida to visit his children. During the periods in
question aPpeIIant owned no real property in California.
He al | egedly stored nost of his valuable personal effects
on board his shiF, al t hough sone itens of personal property
were apparently left at his wife's house in California.
He was not registered to vote in this state, nor did he
mai ntain any bank account here. Appellant and his wfe
had a California accountant prepare their joint federal
income tax return for 1971

~ Appellant did not consider hinself a resident
of California and he did not file a 1971 California
personal inconme tax return. Hs wfe, Peggy, filed a
separate state return for that year, and her status as a
California resident is apparently not contested. The
proposed assessnent against appellant for the period
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fromJune 8, 1971, to the end of the year is based upon
respondent's determnation that appellant was a California
resident during those months. Appellant protested that
deficiency assessment, and this timely appeal was filed
follow ng respondent's affirmation of the assessnent.

Section 17041 of the California Revenue and
Taxation Code inposes a personal incone tax on the
entire taxable inconme of every resident of this state.
Section 17014, as it read during 1971, defined the term
"resident" to0 include:

(a) Every individual who is in this State
for other than a tenporary or transitory
pur pose.

(b) Every individual domciled in this
State who is outside the State for a
tenporary or transitory purpose.

“Any individual who is a resident of
this State continues to be a resident
gveh t hough tenporarily absent fromthe

tat e.

Respondent relies on subdivision (b) of this section. It
contends that as of June 8, 1971, the date of appellant's
marriage, he becane a California domciliary, that his
absences thereafter were for tenporary or transitory
purposes, and that he therefore was a resident of
California throughout the renmminder of 1971. Appell ant
mai ntains only that his hone was his ship and that his
presences in California during that period were for
temporary or transitory purposes.

Al though formerly a resident of Florida, the
record does not reveal where appellant was domciled
prior to June 8, 1971. The initial question raised by
this appeal is whether he established a domicile in
California on that date when he narried Peggy, a California
resident. The term"domcile" refers to one's permanent
home, the place to which he intends to return whenever he
is absent.  (Cal. Admin. Code, tit. 18, reg. 17014-
17016(c).) Athough a person legally nmay have severa
"residences” for different purposes, he can have but one
dom cil e, (Whittell v. Franchise Tax Board, 231 Cal.
App. 2d 278, 284 [4I Cal 7 Rptr. 6737(1964).) The
mai nt enance of a marital abode in a particular |ocation
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is a significant factor in determning an individual's
domi ci | e. (Al dabe v. Al dabe, 209 Cal. App. 2d 453 [26
Cal. Rptr. 2087(1962); Murphy v. Travelers Ins. Co., 92
Cal. App. 2d 582 [207 P.. 5] (1945).) Furthermore, in
a number Of earlier appeals we-have noted that a seaman
is generally considered domiciled at the place where his
famly resides. (Appeal of Benton R and Alice J.
Duckworth, Cal. St. Bd. of Equal., June 22, 1976;
A%Eeal of John Baring, Cal. St. Bd. of Equal., Aug. 19,

, Appel o av Val derhaug, Cal. St. Bd. of Equal.,
Feb. 18, 1954.7

In the instant case we believe that, regardless
of where appellant was fornerly domciled, when he narried
Peggy here on June 8, 1971, California becane the state
with which he had the nost settled and pernanent
connection and the place to which he intended to return
whenever he was absent. \Wile appellant was at sea
during the remai nder of 1971, Peggy continued to live in
t he home she had purchased here, and apﬁellant spent the
majority of his vacation tinme with her here in California.
Presunab;% they lived in the California honme during those
peri ods when they were together and that home became their
marital abode. These facts |lead us to conclude that when
appel lant married on June 8, 1971, he established a
domicile in California which he retained at |east
t hroughout the renainder of 1971.

Since appellant was domciled in this state
during the period i n question, he will be considered a
resident under forner subdivision (b) of section 17014 O
t he Revenue and Taxation Code if his absences from
California were for tenporary or transitory purposes.
Respondent's regul ations indicate that whether a taxpayer's
purposes in entering or leaving California are tenporary
or transitory in character is essentially a question of
fact, to be determned by all the circunstances of each
particular case. (Cal. Admn. Code, tit. 18, reg. 17014-
17016(b%.) The regul ations al so provide that the under-
lying theory of California' s definition of the term
"resident” is that the state where a person has his
cl osest connections is the state of his residence. (cal.
Adm n. Code, tit. 18, reg. 17014-17016(b).) The purpose
of this definitionis to identify that class of individuals
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who shoul d contribute to the support of the state because
they receive substantial benefits and protection fromits
| aws and yovernnent. (Cal. Admn. Code, tit. 18, reg.
17014-17016 (a).)

In the instant appeal any true eval uation of
appellant's relationship with California from June 8,
1971, through the end of the year is inpeded b% a poorly
devel oped record. W have several statements by appellant
as to contacts with California which he did not have; the
record is virtually devoid, however, of any infornation
regarding the connections which he did have with this
state. Under the circunstances we must base our deter-
m nation of appellant's residency status on a series of
assunptions rather than on a set of known facts. For the
reasons hereafter stated, however, we neverthel ess
conclude that appellant has failed to establish that he

was not a resident of California during the period in
question.

W base our conclusion primarily on the fact of
appellant's marriage to a California resident, and on the
presumed ties which nornally acconpany a narital relation-
ship. Although not articulated in the record, we believe
sonme of those nuptial ties inevitably did exist. Support
for this assunption is found in the fact that, follow ng
their marriage, apﬁellant.not unexpectedly spent the
great mpjority of his available vacation time here in
California with Peggy. Though we have no information as
to the length of his vogages or the exact nunber of days
he spent in California between those voyages, the generous
vacation time to which he was entitled in 1971 (sixteen
days for each nonth aboarQ/shUﬂ woul d have enabl ed him
to spend as nany as sixty= ays in California during
the period fromJune 8, 1971, through the end of 1971.

That sixty days would constitute approxi mately 30 percent
of the total days remaining in the year.

I/ This figure represents total earned vacation days for
the period reduced by estimated flight time back and forth

to California and one or two brief (though unproven) visits
to Florida.

- 53 -



Appeal of Charles P. Varn

Since appel lant has alleged that he owned no
real property in California, we will assune that title to
the hone which his wife had purchased remained in her
name after June 8, 1971. Even if that is true, we
believe it nmost likely that subsequent to their narriage
appellant and his wife acquired certain itens of jointly
owned personal property which were housed in the
California dwelling. W know that appellant also left
sonme of his personal bel ongings there during his absences.
Wil e he was away appel | ant could be secure in the know
| edge that his wfe and their marital community were
protected by the laws and governnent of this state, a
factor which we have often found persuasive of California
resi dency. (Appeal of Benton R and Alice J. Dudkworth,
Cal. St. Bd. of Equal., June 22, 1976; Appeal of David J.
and Amanda Broadhurst, Cal. St. Bd. of Equal., Bpr. 5,
1976; Appeal of Anthony V. and Beverly Zupanovich, cal.
st. Bd. of Equal., Jan. 6, 1976.)

Regardl ess of the nature of %?pellant's
absences from California prior to June 8, 1971, we

believe that after his marriage on that date his absences .
fromthis state assumed a tenporary or transitorﬁ character

Thereafter we nust assume that both when he was here and

whil e he was away, he continued to receive benefits and

protections fromthe | aws and government of the State of

California sufficient to support a determ nation of

California residency. Certainly he has failed to sustain

his burden of proving that was not the case.

W thout giving us any detail, appellant stresses
the fact that during the period in question he spent far
more tinme aboard ship than he did in California. He
mai ntains that his ship was his home. In view of the
uni que nature of their enployment, it is not unusual for
merchant seanmen to spend a majority of their time aboard
ship. The criterion for determ ning the residency status
of California domciliaries, however, is whether or not
they were outside the state for tenporary or transitory
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pur poses. (Rev. & Tax. Cods § 17014, former subd. (b),
now subd. (a)(2).) Once it is determ ned on the basis of
all of the facts that the domiciliary's absences from
California were tenporary or transitory in nature, the

pl ace where he in fact spent his tinme during those
absences becones irrel evant. (See Appeal of Anthony V.
and B%verly Zupanovi ch, supra, and Appeal of John Haring,
supra.

Appel l ant was adomciliary of California from
June 8, 1971, through Decenber 31, 1971. He has failed
to establish that his absences fromthis state during
that period were for other than tenporary or transitory
purposes, and respondent's determ nation as to his
California residency status nust therefore be sustained.
We note that appellant's wife, Peggy A Varn, filed a
separate California personal income tax return for 1971.
In that return she apparently claimed all of the item zed
deductions to which she and apPeIIant were jointly
entitled. In view of our conclusion on the residency
question, respondent should make any adjustments to the
assessnment agai nst appellant which are necessary to

roper%y reflect the community interests of appellant and
is wfe.

ORDER
Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,
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| T IS HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Charles P. varn against a proposed assessnent
of additional personal inconme tax in the anmount of
$1,393.20 for the year 1971 be and the sanme is hereby
sustained, wth the understanding that the Franchise Tax
Board will make any adjustnments to that proposed assess-
ment which are necessary to properly reflect the
comunity interests of Charles P. varn and his wife,
Peggy A. Varn.

Done at Sacranento, California, this 26th day of

- July, 1977 by the State Board of Equalizati on.

* Chairman

ny ' » Member .
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